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CAIRO AND 0 Rar. Roan OFFICE, 
-Little Rock, Arkansas, | 
October, 1858. 


To his Excellenty E. N. Conway, 
Governor of Arkansas: 
Siu--Sinos the last biennial statement of the operations ôf this 
company difficulties have been: encountered in the prosecution of 
the' enterprise which human foresight could not well have antici- 
pated, and hence the Ropes of progress, then entertained, have 
not been fully realized. ; : 
Upon the passage of the act of 26th. Niven ber 1856,. and 
after its acceptance, the company directed its. energies and 
means mainly to the adjustment of title to the lands granted 
by the act of Congress of the 9th February, 1853, but. without 
success, even to-a partial extent, until the 13th of July follow- 
ing. ` At that- date, one million, sixty-nine thousand,.two hun- 
dred and twenty-nine (1,069 229) acres were confirmed under 


X 


‘the act of Congress referred to and' certified’ by the commis- 


sioner of the general land office. Of the amount thus certified _ 
it has been‘ subsequently ascertained that many tracts were 
erroneously embraced; the-title having been previously disposed 
of by regular transfer. under the authorities. of the govern- 
ment. -Deductions arising from this source, are made by the 
department, when discovered, and the selection of other lands 
to an.equal amount within the limits of the grant will no 9 
be authorized. : JE 

The contest between the swamp land and railroad’ grant | is 
stili pending; but the testimony having -been mostly taken-and 
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submitted, this protracted question will, it is hoped, soon be 
disposed of, at any rate, the company will interpose no obstacles 
to an early adjustment. It will be seen from a copy of a com- 
munication made. by the land commissioner of the company, 
and approved by its executive committee, herewith submitted, 
that acting upon the poliey uniformly adopted, the settler and 
private claimant have been favored to the utmost extent, con- 
sistent with duty, Good faith to Congress, and the great body . 
of the people of the state, required at our hands the protection 
and preservation of these lands, às the only means of accom- 
plishing a work in which all are interested. Representing the 
state in the performance of this high duty, to have disregarded 
clear and undoubted rights, would have been a blight upon her 
integrity, a sacrifice of the best interests of her citizens and a 
reproach upon the company. ` 

The opinion -often -avowed and always entertained by the 
board, that the road could not be built within any reasouable 
time, without the aid of the land granted by Congress, is the 
more strongly impressed by time and experience. If we take 
care of the lands and exercise a reasonable degree of patience 
(for railroads are the work of time), aided by the growing de- 
mands of trade, they will build the road, ‘and as we firmly 
believe, at no distant day. 

We submit herewith, a statement prepared by the late secre- 
tary of the board, exhibiting a general view of the land inter- 
est and financial affairs of the company, as they existed on the 
Ist of May last., 

By the 6th section of the act of 26th November, it is | provi- 
ded that *said Cairo and Fulton Railroad company shall, 
within two years from the passage of this act, either grade 
twenty-five miles or complete ten miles of said road, at the 
option of the company.’ To comply, in good faith, with the 
requirements of the act of the General Assembly,-was most 
ardently desired by the board, and accordingly all the means at 
its command ‘were brought to bear on the subject. Under a 
favorable, or even ordinary state of things, compliance would 
have been a matter of easy accomplishment; but the company 
had well nigh exhausted its means in indispensable surveys, 


preparatory to the selection of the.lands appertaining to the 


road—the adjustment of title, procuring the right of way, etc., 
and by the time the larger portion was in a condition to be used 
as a basis of credit, an extraordinary revulsion had occurred in 
the financial and commercial interests of the country, bringing 
in its train unparalleled depression in state, railroad and 
indeed all other securities. The effect was such as to render 
negotiations for money impracticable—hence the difficulty and 
cost of a compliance was greatly increased. 

Nevertheless, the board of directors, relying upon the stock- 
holders and the chances of negotiations to a. limited extent 
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determined. if possible to .carry out the views of the legisla- 


ture. An appeal was therefore made to the stockholders, and 
the bonds of the: company'issued,; amounting to fifty thousand 


dollars. "The expectations of the- board were, to some extent | 


realized, as to the former, but the bonds although well secured, 
encountered a timidity still resting-on the money markets, that 
rendered the ‘attainment of means from that source, to any 
` thing beyond a very inconsiderable amount, impossible. 

The grade, however, was commenced under the direction of 
a superintendent, previously ‘appointed for that purpose, on the 
9th of February last, and on the 27th of the same month a con- 
tract was entered into with Mr. J. S. Shuman, who was highly 
recommended: as an experienced and energetic railroad con: 
tractor, for the completion of twenty-five miles, north of White 
river, on or before the 15tv day of November following. On 
the 10th. of March, Mr: Shuman, as stipulated,.eritered upon 
the performance of his contract, and the company, notwith- 
standing the discouraging circumstances referred to, without 


extraneous aid from any quarter, has com ed fully. with its l 


engagements. 

A copy of the contract. with-a detailed statement of the pro- 

‘ceedings under it; embracing the amount of work done, with 
the clear and full report and accompany ing papon of the chief 
engineer, is herewith submitted. 
. The ‘controlling : object of the: company has beet fom the 
beginning to secure and preserve the grant of' land made by 
Congress, as the only reliable means of relieving: the laboring 
classes of muck the larger portion of Arkansas, from the thral- 
dom of expensive and uncertain access to market "with their 
productions. , ^ 

This object, without the grade ofa single dollar on the 
part of the state; has been mainly accomplished and-over ‘oné 
million of acres of land are now applicable to the construction 
of a road traversing it diagonally, and céntrally from its north- 
eastern to its south-western boundary, a distance of three hun- 
dred miles, and connecting at one terminus with railway routes 


in progress towards the Pacific and the gulf of Mexico, and at ۰ 


the other with the poro lakes: and the upper Mississippi 
river eountry. 

The prospects of the joai notwithstanding the adverse cir- 
cumstances which: hitherto have retarded its progress, may be 
regarded as more encouraging than at any former period of the 
enterprise. Ist. Because its route and connections are better 
understood and: appreciated. ` 2d.. The title to the -munificent 
and valuable grant of land, applicable exclusively to its con- 
struction, is‘ now .mainly adjusted. 3d. The work already 
accomplished, has demonstrated: that the cost will not probably 
exceed the estimates. 4th. A great and favorable change is 
going forward in the money:markets, both of this country and 
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abroad; whereby negotiations for money in large*amounts have 


been. recently effected,.on security less attractive than that 
which this company.is prepared to. offer; and fifthly. The 
increased necessity,resulting. from an increase of settlement 
and production, for miore speedy, certaim and cheap access, to 
and from market, than is afforded by the natural-and only out- 
lets of the, country. Looking to the vast. amount of railway 
improvements, beginning on' the shores of the Atlantic, and - 
extending over the intervening country to the eastern banks of 
the Mississippi, no intelligent, reflecting mind, can doubt but 
that the law of necessity, which. produced them there, will, in 
its imperious demands, insure them in the equally vast regions 
between the Mississippi and the Pacific. 

The practicability of railroads, as well as their usefulness, i is 
so fully established, that to offer an argument in their favor 
would be disrespectful to the experience. of the age in which 
we live, and the only question involved as to their success, is 
one of time. On this subject. nothing reliable can be said. 
There are so many elements entering into it, calculated, to 
retard or facilitate, that all is necessarily dependant upon con- 
jecture. The means on hand, however, exclusively applicable 
to the construetion of the Cairo and Fulton road, together with 
the rapid growth of the country, justifies the opinion already 
expressed that it may be accomplished at an early day. Whilst 
other companies, engaged in the prosecution of connecting 
lines, have been liberally assisted by meàns accorded to them 
by the respective states to which they appertain, this company 
through means obtained alone from its stockholders,is very 
little behind them in progress, when we consider the great dif- 
ference in preliminary work and expense, arising from length 
of line and- the extent of territory (thirty miles in width by 
three hundred in length) embraced by its land interest. 

Conscious of having acted in all things with a view to the 
success of the road, the board of directors is not only wilhng, 
but desirous of submitting its proceedings to any authorized 
investigation that may be instituted, and asit has ever fone, 
holds itself ready to surrender its charter, with all the rights 
and interests appertaining to it, to the state on just and equita- 
ble terms, claiming nothing i in the. way of indemnity beyond 
that which shall appear to have been expended necessar ily and 
judiciously in the prosecution of the enterprise. The sincere 
desire of the company is and has been to see this great public 
improvement which they regard as entirely practicable, carried 
forward to its consummation,.and for this purpose have at all 
times been ready, and indeed anxious to transfer its prosecution: 
to other and more experienced hands. They did rot embark 
in it with a. view to profit otherwise than in common with other 


«citizens of the state. No member so far asis known or be- 


lieved, has been engaged in speculation or profited by his con- 


7. Re 
nection with it to the extent tof a aiek dollar, and. its officers, 
with a, single exception, have been- allowed a compensation 
not exceeding one-fourth'of that allowed by other companies 
in like cases. Even this small compensation has not been called 
for or paid, when the means on hand were réquired to meet ; 
payments for the work in progress. Indeed it is but just io 
state that the officers and members. of. the board have in several : 
instances advanced their private means in aid of the work. 

On account of a wet and-unfavorable. spring, succeeded by an 
uncommonly sickly summer and fall, but mainly through the 

failure of the contractor to fulfill his engagements, the details - , 9 
of which as presented in the ‘report of the chief engineer, this 

grade of 25 miles of road as provided for by the act of the 26th 
November, 1856, is now impracticable. 

Indeed, were it otherwise, the policy of doing S0 inst well 
be questioned, as means for that purpose could be obtained 
under existing circumstances only at a great sacrifice. 

On the subject of an extension of time or a repeal of the 
restriction altogether of the 6th section of the act of 26th of 
Noveniber; your excellency: and the General Assembly in its 
wisdom, will take such action as may be E most con- 
| ducive to the public interést. . 

۱ The company in any event and under any 0 ETT will 
' spare no efforts to carry forward and facilitate a work which 
they have ever regarded and still regard, not only as entirely 
practicable, but calculated when accomplished, to exercise the , 
most happy influence upon the industrial interests of the-state. 
All of which is most respectfully submitted. | 
| vey truly and respectfully, .^ . . - 
۷ your obedient servant, . . 
MES ۱ EDWARD. CROSS, Prest, 
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Financial Affairs and Condition 
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CAIRO. AND FULTON R. R. COM'Y, 


Up to May 1st, 1858: 


The No. of shares gübscubed to the capital stock P to May 


1, 1858, is 12,074. 
The amount received on same for Ist, 90, 3d 
and 4th installments, ànd over PON there- 


à ON, IS enn n eee eae ee enn nn nsn. $41,192 
' Received from sale of — ZI e 833 
if * Messrs. Russell and Hughes: >. 600 
is i * (Cross and Johnson... 2,500 
Total amount from all sources. ۰ ` $45,055 
_ There has been disbursed, viz: 
For PRELIMINARY EXPENSES, being for sala- 
ries and traveling expenses of officers and 
agents, for soliciting stock subscriptions, col- 
lecting installments, etc., etc., etc: «« «eee $10,714 
For ENGINEERING—being for salaries of engi- 
neer department—preliminary and location 
surveys, en oe 2 subsis- 
tence, teams, ۰ ZIEL ۰ 22,757 
For RIGHT OF W AY X bx eR Sete ME M wie V PS 851 
For LANDS. -..ccccencccossscvsevevvevsesece 485 
For OFFICE EXPENSES. . So trt rng 529 


For GRADING. ......... ETT PIE 


67 
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MISCELLANEOUS being for interest premium, aA 
exchange, protests, ete: موه‎ een ` 175 07 
INCIDENT A LS-—being for printing, binding; sta LO QU 
tionery, postage,: O 57 1,040 39 
ASSETS and balance in hands of. agents. ۰۰:۰: ۰ 8,096 1 
CASH in the treasary و وه موه و وه‎ wee مومت‎ 382 07 

 * 845,05 0‏ ات 


There is yet due on , installments the following amounts, viz: 
On the 1st: ete ور و و و‎ n MU TRIER LEE $ 69 50 


OC n c ae. 5,555 30‏ ماو و و و و وه 2d‏ 6« 66 
a ۰ ۲ 8,495 65‏ ه و و هن و ۰ و اه اه اه واه واه ون و و من من ee‏ و 3d‏ ¢ ¢ 
o 6,268 00‏ و و و ۵ وه و وه وه و و و و هو مه os: Con‏ هو verve ©. o'o‏ و ۰ e e 4th‏ 


Total amcunt due on installments.-.- $20,381 45 
Amount of claims against the company andited 


and allowed «٠ .............. il ace ae a a es $3,569 71 
Approximate amoünt presented, but not yet acted 
on by executive committee وم موی‎ 29,000 00 
Total No. of acres of lánd certified to the com- 
pany, within the six mile limit- .............. 336,820 26 
Outside of m six dia UN and within the fifteen 
mile limit. « eee aO aco Me eq o Ud 6 aa 0 732,409 14 
- Total amount of acres certified to company, 1,069,229 40 
Total No. of acrés obtained for right of way: - 7,175 00 
Total No. of acres claimed by pre-emptors- - - -- . 7,995 00 
Number of acres of land in controversy:-+-++++ 161,890 00 
Land purchased by the company. -... «esee ° 81 acres. 


Land donated to the company for depot gaounds, 10 <“ 
Norz.—The foregoing having been prepared mainly from the 
records of the óffice, does not include the amount paid for clear- 
ing, grubbing and grading, the accounts for: the same not hav- 
ing moaned the office. . 
RICHARD FATHERLY, Secretary 
Cairo and Fulton R. R. Co. 


Orricg Camo AND FULTON R. R. Co., 
Little Rock, Sept..7, 1858. : 


To his Excellency, E. N. Conway, 
‘Governor of Arkansas: 


Sm—In the schedules of lands claimed by this company as 
available for selection under the act of Congress of February, 
9, 1853, although previously rated as swamp or overfiowed 
lands, which schedules were published under’ your ‘notice of: 
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July 24th, 1858, there are separate lists of those: lands. which 


have alr eady been sold, bythe. staté.. 

I write to inform your excellency, that, in. SSE E of 
the fact that the lands included in. these lists have been pur- 
chased from the state, under, the presumption that the transac- 


tions were valid and the resulting titles good; this company will- 


not. conteng for title, but will forego entirely its claim to them. 
Very respectfully, your ob’t serv’t, 
JAS. S. WILLIAMS, Land- Conor’ 
. Cairo and Fulton R. i Co. 
By authority of the, executive, committee. 
Danie, RINGO, ~., 
Gro. C. WATKINS, Executive. Committee.. 


Epwarp Cross, 
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OF. THE 


CHIEF ENGINEER.» 


TO 


a 


THE PRESIDENT. 


EwceixgER's Orrice, C. &. E.R. R., 
Little Rock, Ark., October 22, 1858. 
Hon. Epwarp Cross, President— 
Sm: I have the honor to report as follows of the 

operations of the engineer department, during the past year: 

Under the resolution of the board of directors, of Novemher 
21, 1857, to locate and prepare, for contract a' division of 25 
miles north of White river, I summoned Mr. Charles O. Davis, 
assistant engineer, and, under my instruetions, he performed 
this service, between the 10th January and the 95th February, 
1858. 
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I [ had the honor to make to you, on the 10th March, 1858, a 
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$epart of the. ‘completion : ofe this- duty; ‘with a statement Let f 


amounts. of -excavation:and. embankment, the quantity: of grub- 
bing and clearing; and ofthe ‘colt of grading thè division .at 
the prices which had theri:been:agreed lapon ‘with a contractor. 

This portionsof. the route;commehcing‘ata point near White 
rivery: and running: ;northieastwardly: towards ` the- “Missouri 
boundary, is favorable in! ] character: of: alignment and gráde— 


24% miles are straight line, and 4 inilé curve of 4 degree; or 


11 460 feet.radius; the maximum gradei is 5-10 foot peri 100 feét, 
or 26 4-10 feetrper mile? i 6 ta a no s 


The average cost of clearing, grubbing and gradings is, at. 


contract ‘prices, $1, 862: peri injle.*: There is no ‘stream! crossing 
the:line,‘except:one’ of the: head: branches of Village:creék—the 


line is mainly upon thie 11020 dividing” this. stream, from White 


and-Black, rivers Tt Cel Ga me a. 


و ر 


On the:27th Jánüary; am agenti-was ‘appointed, in: “capacity 


of superintendent; to:begin the. grading: of the division- with a - 
force hired. by the company." By a subsequent agreement with ` 
a contractor; the.: equipment which :had--beeri purchased, thé ۰ 


work done, and the liabilities incurred: by- the còmpany on 
account of services and Tabor; were assumed by the contractor, 
and charged ini his accounts onyo s: 

On the 27th February, 1858, an BEFCOmEH was madi by Mr. 


J. S. Shuman, contracting to complete the work of grading 25 


miles of the road , before the 15th Noaember, -1858—and this. 


agreement was, according to itscown stipulations, reiterated 
and confirmed by a formal contract, on the 10th Maroh follow- 
in 

4 force of 100 hands would have been quite adequate to the 
completion of the work:before the day. mentioned in the agree-, 
ment. The contractor commenced his operations with a small 
force, quite insufficient for the fulfillment of his promise. He 
was repeatedly notified of the necessity of increasing his force, 
but he failed to do it. Although he brought many hands te 
work upon his line, they remained but a short time. By bad 


management, wnt bf expérlence, à ‘or :by ‘some other fault or 


deficiency, he'hiás failéd to Keep his terms. 

The company has always kept itself the creditor of the con- 
tractor. Not only have the estimates of the engineer been 
regulary paid, but- advances of money have been made to him, 
therefore his failure is in no wise attributable to lapse of duty 
on the part of thè“ ‘company. Hé became deeply: involved in 
debt to the citlzen& vf. Jackson: county. ‘Execution: was issued 
by his creditors v upon his” property; ‘and to the credit’ óf these 
gentlemen, their ‘sym athy i in the cause of internal improve- ` 
ment, their unwillingness to put a'barúponthe progress of the - 
road, prevailed with them.to stay the legal process, and forego.. 
for a timé their legaf claims—notwithstang this indulgénce; the 
contractor made no new efforts—at last the patience of his 
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creditors being exhausted, his property,in horses and e 
wheelbarrows and ‘tools; was seized; 'and- thus; crippled. in 
means—without tangible ‘or apparent resources—-without credit. 
in the community, he “abandoned his:*work—and, on:'the.26th ` 
September, when the final-measurement: was made, there.was < 
not a single man’ at work on tha line—at thatiate day, it would | 
have been.next to impossibility to make a. new contract, and 
collect a force sufficient to comply: d un requirements of the 
law of Navember 26th, 1856. 1 

These detailed statements I give i rove that nothing: es 
been neglected or omitted in my department to secure com- 
pliance with provisions of. law. > - i 

The balance due the contractor. on final estimate- is , $203 47, 
payable in bonds. A writof garnishment hás been. served upon 
me by creditors of the contractor for $547 68.: «> ۰ 

I submit with this report a copy of the original agreement— 
a copy of the formal contract —a statement .of the ‘amount of 
work done, expressed in cubic yards: of. grading, and in. miles 
of clearing and grubbing; also a summary. statement ‘of value 
of work done, and amount of payments made thereon. X, 

^ Very, respectfully, your ob’t serv’t, 
JAS. S. WILLIAMS, 
^ Chief e Cairo iA Fulton.. R. R.. 


۱ 


COPY OF. AGREEMENT. TEN 


x > 
S ^. 


WITH 


E * d 
t * 
3 2 5 
r > ^ pF uu + 
< * » 
2 ty Y ۹ a 
i 
e ۰ - e 
PE 3 d E ۳ 
7 72 r M - ۲ « 


بت سس سس 


3 
M ۱ 


Memorandum of an dgreement hereafter to be drawn up in 
proper form embodying the same in substance, between Edward 
Cross, President of the Cairo and Fulton, Railroad Company, 
for and in behalf of said company of the first part, and.J. S. 
Shuman, of Steubenville, in the State of Ohio, of the .second 

art. 
i The party of the first part will pay for grading twenty-five 


[4 


| miles of said road, north of White i diver; at : the tate e and i in | the 
manner following—that: isto say, 25 cents per cubic: yard for 
excavation, - In blue clay, hard: pan or quick sand, 45 cents per 
cubic yard.” . For.éleárihg and grubbing, at the rate of $250 00 
per mile, it- being. understood. between the parties, however, and 
agreed, that if the same shall cost more or less than that 


amount, (all things being included), ten per cent. shall be added - 


to the actual cost, and the difference be added or deducted as 
the case may be. 

Fifty per cent. in cash shall ‘be paid monthly as. the work 
progresses, ahd fifty per cent. in the bonds or obligations of the 
company payable in five years from date, bearing ten per cent. 
interest, and secured. by. mortgage on land of the company, to 


be appraised by disinterested: individuals One chosen by each., 


of the contracting parties, with the privilege of calling in a 
` third person, in- case of their disagréement and öf selling said 
lands without foreclosure, if the said bonds.are not paid at or 
. before maturity. fot 000 

The party of the second part. will allow said company to re- 
tain fifteen per cent. as is usual in such cases for work done, 
relieve the company as far as may.be in his power, by arrange- 
ment of the cash payment provided for, prosecute the work 
actively and‘ steadily, and: perform it in such manner as the 
chief or superintending engineer may require. With such 
laboring force as the means of the company will allow, and with 
a view to its completion ' by the 1511 of Nov. next. Further, 
such articles. of. provisions, tools, wagons and conveniences; as 
may have been provided “and now on hand, shall be taken by 
said party of the second part, at a’ fair valuation; and credited 
to said company, and so of the work done on the said division, 
- by said company, through its superintendent, up: to the 10th of 
March next. 

And. further, that. this ‘agreement shall in no wise- interfere 
"with-or abrogate’ any contract of hireage, or for -work on said 
road, entered into prior to notice thereof to the superintendent 
of said road. And the said. ‘party of.the second part, will take 
the place of said company-in all things pertaining to said con- 


tracts of hireage; on the térms stipulated by its supérintendent. ` 


He, will arrange for entering upon. the performance of this 


agreement on the 10th of March, above. stated. Itis 0 


that. settlements shall be: made. monthly, and that the party 
of: the first part shall keep an engineér on the- -ground, or within 
convenient distance, as. the- work progresses, to lay off and ex- 
amine the same, or for other necessary purposes.. 

Finally, that a more formal: contract with specifications in 
detail, shall, when desired by either. party, be drawn out;and 
executed. 

. For the true and. proper performance of the foregoing in all 
things, the parties hereto bind themselves respectively to each 
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other. In witness whereof, they have interchangeably signed 
this instrument, at: Marfbroak,- Hempstead: county, Arkaiisas, 
this 27th day of pidas A: D:z1858: 5. + ei 
Witness: - Des M ‘GROSS, ‘President 
l eae e: P F.R. R. Company. 
۱ cee 1 oe S. دا‎ 
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SPECIFICATIONS s 


OF CONTR ACT FOR CLEARIN G, GRUBBIN G AND. GRADIN G BETWEEN 


~ 


THE CAIRO AND FULTON RAILROAD COMPANY AND J. 8. 
SHUMAN. ENTERED INTO ON THE TENTH 
DAY ‘OF MARCH, 1358. 


“CLEARING AND GRUBBING. ny X 


Kát ome > 


The line shall be cleared of all trees, ;»bushes,. underbrush and 
rubbish, to the widtli required by the chief engineer of the com- 
pany. "This width will vary with circumstances, but will gen- 
erally be 25 feet on each side of the centre line of the road. ` 

The timber thus.felled shall be cut into .convenierit lengths 
(unless the company choose to use the same in the construction 
of the road,) and removed so-as to be twelve feet from the crest 
of slopes in excavation, and. in embankmeuts, to be outside and 
clear of the edges of ditches and borrowing. pits. All the 
brush and rubbish shall be removed in like manner. 

When the natural ground forming the base of the embank- 
ment is of vegetable mould,.the chief engineer may direct it 
to be removed; and the price paid for this removal shall be the 
same as.for common earth, under the contract. 

All stumps and.roots which happen: to be in the road-bed, or 
within the slopes, shall be .grubbed .up: and “removed, as pro- 
vided above for the remeval of timber. Except in cases where 
in embankment, the grade line is more than two feet above tha 
surface—in which cases, it will be sufficient. to out the as 
off even with the ground. 

The chief engineer may, at his eA require the cori- 
tractor to clear any part, or.the whole of the line, before com- 
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. mencing the excavation, and the grubbing. shall always be kept 
at least 300 feet in- Advance of the grading. ۰ i ۱ 
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* EARTH WORK OR GRADING. 


Under the head of grading shall be included all excavation- 
and embankment, for the formation of tlie road-bed fbr a sin- 
gle track, and all necessary turn-oüts and sidings; also, the pre- 
_ paration of all depot grounds—sites for water stations, the dig- 
` ging out or filling up of all-cross-drains, cattle guards and road 
erossings—the digging of,all ditches for’ the drainage of ‘the 
road, or‘of adjacent: grounds, the turning of water ‘courses, and 
all other excavation and embankment in any way connected 
with, or incident to the construction of the railroad,*all which 
shall be done as directed by.the chief engineer, and shall be 
paid for at the price per cubic yard agreed upon in the contract, 
and the engineer shall have -power to direct where material is 
to be procured from; and where deposited; provided the haul 
of such excavated marena does: not- exceed six hundred and 
TS feet. ; T ۱ 


„£ ÈXCAVATIOR, 


In the regular excavations or cuts, the road-bed shall be (20) 
feet wide, including side ditches, which will be four feet wide 
on top, one anda “half feet deep, and one foot wide at the 
bottom. 

Wherever, from. the unusual amount of water to be carried 
off, or for other cause, the chief engineer -niay see fit to widen 
the road-bed aad side-ditches, he may do =o; paying for the 
additional work at the contract price. 

The cuts shall have, in general, slopes of one foot liorizoütal 
to one foot vertical, unless in cases where, from the nature:of 
. the soil, the chief-engineer shall deem: it próper to increase or 
) divitinish the slope. 

Wherever earth is.wasted on the sides of-the cut, it must be 
carried so far back that none of it shall come within twelve 
feet of the crest.ef the ‘slope, so as to leave: an ünobstructed 
berm of twelve feet—also, the spoil, or waste bank. must be 
disposed with the slope outward, so that rain water will be 

thrown from,and not towards, tlie cut. 

^ At the mouths of cuts, the side ditches must ; be made to diverge 
from the axis of the road to convey the water from the foot of 
the slope of the embankment; the ditches will be extended be- 
, yound the mouths of the cuts, as the chief engineer may direct, 
the distance varying.with the slope of the ground. "The slopes 
of the cuts shall be finished off to the satisfaction of the chief 
. engineer. 

Material for the embankment shall be:taken from the cuts, 
ditches and borrowing Bern the posco width, depth and E 


^ 16 
of such. cuts, ditches and. pits shall be such as the chief engi- 
neer may direct. All stuinps shall be removed from the ditches, 
and the bottom of these, and of borrowing pits, shall be so 
graded as to insure good drainage. 
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EMBANKMENT.. ` l : 


In the regular ی‎ the -road-bed is ‘to be thirteen fee 
wide, and the slope one and one-half horizontal to-one vertical; 
in banks for double track, the road bedis to pe twenty-five feet ' 
wide, with the same slope. 

Wherever earth is borrowed at the sides; a: berm of six feet 
is to be left between the slope-stakes and the inner edge of the 
borrowing pit or ditch—which pits or ditches, moreover, are to 
be cut regularly, under the direetion of the chief engineer, as 
provided for in the above specification for excavation, If the 
chief engineer-see fitto make allowance for the greater breadth 
of a double track at some future day—he .may require a wider 
berm to be left on one side. : 

` All trees, logs, loose stumps and roots, shall be removed from 
the base of the embankment before the bank is commenced, 
and no logs, brush, roots, or rubbish, or other perishable mate- 
rial, will be allowed in the bank. No stumps or roots shall be 
noe is to remain unless the tops are more than two feet below 
grade 
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OF CHANGES IN THE LINE OF ROAD. 


If, in the progress of the work, the chief engineer find it de- 
sirable to make alterations in the grade, or in the centre line of 
the road, or in the breadth of road-bed, no increased charge shall ' 
be made unless the quantity of excavation be ‘increased there- 
by, or the earth be handled twice, (in which case the regular price 
for each cubic yard will be allowed,) or unless the contractor 
suffer unreasonable delay thereby—or be put to increased labor 
and expense in finishing the slopes a second time. In all of 
which cases, the chief engineer shall be the judge, and if, by 
any such change, the amount of work be. materially decreased, 
the chief engineer may make such deduction as he may think 
equitable. 


OF KEEPING UP FENCES DURING THE PROGRESS OF THE ۰ 


It shall be the duty of the contractor, while the work is in 
progress, to keep-up all the fences cut through, or traversed by 
the line of the road, and he shall be responsible for all. dam- 
ages to land holders, from the carelessness of his agents or 
servants, in leaving down fences or leaving open gates. 

. Wherever the line of railroad is traversed by publie or pri- 
vate roads, commodious crossing places must be kept open by 
the contractor, and the compensation for such, if any, shall be 
determined by the chief engineer. 


~ ۹ 


| Axticles of Agresment, - , ۲ 


Made and concluded this = day of in the year 184+, 

between the Cairo and Fulton Railroad Company, by ———, 
president of said company, ofthe first part, and J. S. Shuman, 
a citizen of the State of Ohio, contractor, of the second part. 
` Whereby if is'covenanted and agreed as follows: - 
° L The said J. S. Shuman, contractor, hereby promises 'and 
agrees to perform in a thorough and workmanlike manner, and 
in exact accordance with such plans and instructions as may 
from time fo time be furnished by the engineer of said corpora- 
` tfon, and with thé’ specifications hereunto annexed, which. are 
to be considered as a part of tliis contract; all the work, whether 
of clearing, grubbing. or grading, hereby stipulated to be per- 
formed, and for which prices:are fixed by this instrument, per- , 
۱ taining to the first division of said road, north of White river. 

2. All orders and instructions from the chief engineer of said 
corporation, or any of his assistants, in relation to the manner 
of performing the work under this contract, shall be Strictly. and 
 scrupuously obeyed by the contractor and all persons in his 
employ, but no orders requiring any déviations from the said. 

specifications, shall be binding upon either party, unless such 
ordes shall be given in writing by the chief or resident engi- 
neer. In such eases all work thus required to be performed in 
a manner different from that contemplated by the specifications, 
shall be paid for at a valuation to bé placed thereon by the 
chief engineer, and his décision shall be final and conclusive 
between the parties. - 

3.. 11 at any ‘time the engineer shall deem it expedient ! to 
change or alter the direction or grade of the railroad, or to in- 
crease or decrease the dimensions or slopes of any embank-. 
“ment or excavation, such* alterations may be. made, it being 
understood that thé contractor is to receive payment for all 
work done prior to such changes, and.if by such alterations or 
modifications tlie work is increased in quantity, such increase 
shall be paid for at the same rate for which similar work is 
herein contracted to be performed. 

4. In all eases where the route of the ‘railroad j is. travorsed 
„by public roads, highways or farm roads, commodious passing 
places shall be képt open, and wherever excavations, embank- 
ments, or other works are required to ‘maintain such passes or 
crossing places, the contractor shall: prepare the same at such 
time and in such mannér as the chief éngineer.or any of his 
assistants may direct, ànd all work performed under this article 
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‘shall be paid for at the same rate as work of a similar nature 
is contracted for. 

5. The work included in this contract shall be finished on or 
before the 15th day of November, 1858, and in case the force 
at any time employed by the contractor shall be deemed in- 
sufficient by. the chief engineer, to insure its timely completion, 
said engineer shall notify the contractor; in writing, of the same, 
and may direct.such an increase .of force as in his opinion is 
required, and if, within ten-days after such notification the con- 
tractor shall neglect to augment his force accordingly, the chief 
engineer shallbe at full liberty to employ and set to work at 
the expense of the contractor, such additional force as he may 
deem requisite to complete the work within the stipulated 
period, and the expense &her eof shall be paid oüt of the first 
E ua thereafter. 

. No paat of the work covered by this contract shall be let 
or تیب‎ to any other person or ‘persons, without the writ- 
ten consent of, the chief engineer—nor shall such consent 
absolve the contractor from the fulfillment of the SHE con- 
tract. 

7. The contractor shall, at any time, when required so to do 
by the chief or resident engineer, discharge from his employ 
any overseer, workman or laborer, who may have been found 
unfaithful, incompetent, or guilty of disorderly conduct, nor 
shall he take into his employ any person, who, for similar rea- 
sons has been discharged from anyother part of. the-road- 

8. The contractor is hereby prohibited from selling any in- 
toxicating liquors within the limits of this contract, or supply- 
ing the same to the workmen in his employ. He also binds 
himself to co-operate with the engineers and other agents of 
the railroad company, in maintaining upon the work, sobriety, 
goed order and a quiet and peaceable intercourse with the in- 
habitants in the vicinity of the railroad. ¢ 

9. And it is further agreed that whenever the contractor shall 
unjustly withhold from any person or persons, pay for articles 
or materials used upon the work covered by this contract, and 
for labor performed thereon, said corporation may retain the 
ainount thereof, out of any moneys due the contractor, and pay 
the same over to the person or persons from whom it is so 
withheld, as aforesaid, and charge it to the contractor. 

10. To prevent all disputes or litigation, it is hereby mutually 
agreed, that the chief engineer shall determine the amount and 
character of the seweral kinds of work to be paid for under this 
contract, the amount of compensation, at the rates herein pro- 
vided for; and also, that the said chief engineer shall, in all 
cases, decide every question which may arise relative to the 
execution of this contract,by either party thereto—and that his 
decision shall be final and conclusive. 

11. Measurements of work done shall be made monthly by 
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said chief engineer, ‘and payment shall be made in the follow- 
--ing-manner, ‘to-wit: Fifteen per éént. ofthe value of work 
«done: shall be retained ‘as security, for the faithful’ performance 
. of ‘the ‘obligations ‘of the’ party’ of the’ second part. The 
` remainder- ‘shall be- paid ore-half in mongy and one-half in 
- "bonds or. obligations of the ` “company, payable (5) five’ years 
m dafe; bearing tén per cent. interest, secured by mortgage 
'on-the lands of the company, appraised by disinterested indi- 
`. viduals, one chosen by -each of the ‘contracting parties, with 
‘the privilege of. calling in a third person in case ‘of their dis- 
"agreement, and of selling said lands without for eclosure, if the 
said bonds aré not redeemed at or before maturity. ° Wher the 
. certificate of the chief engineer is given that the party of the 
‘second’ part has faithfully and fully complied with all the terms 
of this eontract—thén the amount retained as security shall be 
paid: one-half in money and one-half in bonds or obligations 
of the company, in the mode and: under the conditions above 
"expressed. ' . Tc 
19. And it is further agreed, that if, in- ne opinion of the 
chief ehgineer for the time being, the contractor «hall not well 
and truly comply with all the agreements hereby stipulated to 
be performed-on his part—or shall violate or di-regard any of 


„the obligations-imposed on him by this instrument: then the said: 


- chief engineer may declare this contract null and void, and 
shall furnish’ to the corporation and contractor his decision. in 
in writing, stating which of the provisions of this instrument 
have been so violated or disregarded, and in case. of such 
declaration-on the part: of said’ chief engineer, all moneys at 
that time due to said contractor, and all balances retained for 
‘the faithful completion of the work, shall be forfeited to the 
Cairo and Fulton Railroad Company, and said corporation shall 
be at full liberty to re-let the work remaining ‘to be done, to 
any other poon: or persons, as if no previous contract had 
existed. 

18, On condition of the fulfillment, by the said contractor, of 
the provisions and obligations imposed‘ on him by this instru- 
ment, the said Cairo aud Fulton Railroad Conipauy hereby 
promise and agree that-they will pay to the said J. S. Shuman, 
contractor, for all work performed by him, at the rates coptained 
in the following schedule: 


-> Schedule. 
For excavation of common earth, twenty-five cents per eübic 
yard. For excavation of blue clay, hard pan or quicksand, 


forty-five cents per cubic.yard.: - For clearing and grubbing, at 
the. rate of three Sandre dollars per mile, 


s 
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14. And it is ' further Ted that 0 1۳ û the. anaoa of 
the chief engineer, for the time being, this eontract. shall ‘be 
‘completely performed, on the part of. the aforesaid contractor, 
the said engineer shall certify the same in writing, together 
"with a final estimate thereof, and upon such eertifieate. and 
estimate the said Cairo and Fulton Railroad Company will pay, 
or cause to be paid, to.the, said J. S. Shuman, contractor, his 
. executors, administrators or IE the. sum which, according 
to.this contract, may be due. 

15. And it is further agreed by, the parties to this. contract, 
that in case of the absence or inability to act, of the said chief 
engineer, then. and in that case, the resident engineer having 
charge of the work embraced. in this contract, shall have, and 
is hereby vested with all the powers hereinbefore given to the 
aforesaid chief engineer. | 

Ix TESTIMONY WHEREOF, The parties have. hereunto set 
their hands and seals, the day and year first above 


۱ written. f 
(Signed) EDW.. CROSS, ۱ [seat.] 
President C. & F. R. R. (0.۰ ` 
(Signed) J.S.SHUMAN. [sran]. 
Signed in duplicate, and delivered in presence of me np 
(Signed) Cuas. O. Davis. 


(Signed) Ricuarp FATHERLY, wit. to sig.of Edw. Cross. 

(Signed) F. A. Srarine, wit. to sig’s of Edw. Cross, pres’t, 
and J. S. Shuman, contractor. i 

(Signed) Rucm» FATHERLY, wit. to sig. of Shuman. 


GENERAL STATEMENT—Of value of work done and payments 
made on account thereof, on first Division Cairo and Fulton 
Railroad. 
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June 1, 1858.۰۰ 2,422 75 363 411 2,059 34 1,029 67|1,029 67 
July 1, 1858 ۰۰۶] 1,001: 00| 150 15| 850 85 495 43,. 425 43 
August و1‎ 1858- 1,441 00 216 15 1,224 85) 612 42) 612 42 
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, Camo AND FULTON Ringin Company, 
To J. S. Shuman Dr. 
d 26, 1858: To amount payable for. work done 
on Cairo and Fulton Railroad, 
` to dates «mnm nnn $6,766 42 


í CREDITS. ` 
June, 1858. By cash paid per -eatimate, $1, 800 00 
July, c 27€ ¢ > 66 1 419. 95 .. » 
August <¢ 66 « « « « - 1,000 00 . -5a 


Work done on-road and received. per 
agreement on- settlement with I. M. 
‘Moore as هم مهوت و۰۰۰ عطقوی‎ n ^, 1,600 00, 
Three’ $500 bonds appropriated às cash, 1,350 00 `> 


Amount of oredita: e ۱ $6,562 95 
Balance due Shuman TTD 203 47 


Amount payable in bonds و موه‎ E $226 08 
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TOTAL Mount of work done on First Division Cairo and 
Fulton. Railroad—J. 8 . Shuman contractor up to September _ 


26,1858. ` ۳ 
Number - "wi Cubic yards 7T Number of milis of 
section. | ..: grading.. grubbing .and: e ۱ 
تسس میت‎ : 
1 ۱ 4,580 . . MM ee 
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IMPORTANT OPINION. ; 
ABOUT Ni 
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Lirtte Rock, 23d. February, 1858. 
Exras N. Conway, kr D "UD i 
Governor of Arkansas: 
Sm:—The questions upon which you desire my omn are 
substantial] y as follows, viz: 


RAILROAD LANDS. 


First. Is the Cairo and Fulton Railroad Company entitled to 


the one hundred and twenty sections.specified: in the act of.. 


Congress-of the 9th ef February, 1853, and the Fort. Smith and 


Memphis branches, both being separate and independent « coni-- 


panies, each entitled to the same number of sections, to begin 
their roads with, respectively; or aré the' one hundred and 
twenty sections to-be ین‎ among the three companies, 
equally or otherwise?  - 

Second. May the lands refered to i in the Jaat question be sold 
by the companies respectively, before any work-is done on the 
road, and before twenty: miles is completed? 

Third. Have the Cairo and Fulton, the Memphis, and Little 
Rock, and Fort Smith and Little Rock railroad companies the 
right to seil, dispose of or lease any er all of the lands; granted 
by Congress to construct the Cairo and Fulton railroad and 
branches, and ean these companies pass a valid title to purcha- 
sers, or pre emptors? 

These are questions of grave public concern, and will, no 
doubt, in some shape or form, at no very-remote period, be 
passed upon by the courts; and where only mey can be ‘authori- 
tatively settled. 

_ The act of Congress, ۳ February 9, 189m due the 
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way Little Rock. to the ‘Texas Boundary. line, “near. Viii in ` 
Arkansas, with branches from , Little Rock. to the Mississippi : 
river, and to Fort Smith, in Arkansas; with the ‘right ‘to take 
necessary materials of. -earth,. stone,. timber, .ete., for. the coh- ` 
struction thereof; the. line of the road to.be fixed, ‘by surveys to 
be made undér the ‘direction of the legislatures of these states}. : 
copies to be forwarded to the local land offices respectively; and... 
to the general land office at Washington: city.. - 

And for the purpose of aiding. i in making the -Tajlroad ande 
branches within their respective. limits, every alternate section 
of land, designated by’ even numbers; for six sections in ‘width ً 
on cach side of tlie road ‘and branches,. were granted to the- 
States of Arkansas and Missoüri; but if when the line or route - 
of the road was definitely. fixed, it appeared . that the United : 
States had sold any section or part of a section granted; or the ' 
right of pre-emption had attached -to the same, then an equal 
quantity to be selected in lieu thereof, most contiguous ‘to the - 
tier of sections, above specified, in alternate sections or:parts 
of sections, and within-fifteen miles‘from the line of the road; > 
and which lands, the act declates, the states above named shall 
have and hold to, and for the use and purpose of building the 
road; that the lands granted shall be applied in its construction, - 
shall'be disposed of only as the work progresses, and applied 
to no other purpose | ‘whatsoever... - 

And it is expressly ‘provided i in the fifth section, that the lands: 
thus granted shall bé disposed of by the States of Arkansas- 
and Missouri only in the manner following; that js to say: that 
one hundred and twenty sections, and included’ within a con--. 
tinuous length: of-twenty miles of road may be sold; and when -. 
twenty continuous miles of road is completed, then another ` 
like quantity may be sold; arid so on, from.time ,to time, until 
the road is completed; and if not completed. ‘within ten years 
ne farther sales shall be made, and the land unseld shallrevert . 
to the United States. 

The considerations € or. inducements. on the T of the United - iv 
States for making’ the grant, were, that the lands retained, 
along the line of the road, wóuld be enhanced in value, and 
find a market; and also that it should forever be a free. public: 
highway for the use of the government in the transportation of 
troops,or public property; and also for the transportation -of z 
the United States mails at agreed prices. 

Under the author ity of acts of the General. ` Assembly of Ar- 
kansas,’ surveys have been made.of the line or route of the 
main trunk of thé Cairo and Fulton railroad, and of the Little 
Rock and Fort Smith branch, and of the Little. Rock and Mem- : 
p branch of the road; and returned and approved according ` 

to law, and the lands granted have been; as I understand, either 
in part or whole, selected and reported to the land department,“ 
at Washington city; for adjustment and confirmation. 
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Recurring to the act of the legislature, to aid in the construc- 
tion of the Cairo and Fulton’ railroad, approved 26th of Nov., 
1856; we see that all the lands granted, or intended. to be 
granted, to the State of Arkansas, by the act of February 9, 
1853, which lie-along and adjacent to the route of the Cairo 
and Fulton railroad, from the south boundary of Missouri to 
the boundary line of Texas, as surveyed, located and estab- 
lished by the company, and approved and confirmed by the act 
of the General Assembly of Arkansas, of January ۰16, 1855; 
and reaffirmed and established by the act ih hand, including all 
lands selected, or to be selected in lieü of süch.as had been sold 
or otherwise appropriated by the United States, with all the ` 
rights conferred by the act of Congress, be, and the same were 
thereby granted, conveyed and confirmed unto the Cairo and 
Fulton railroad company; and also to thé Little Rock. and Fort 
Smith branches thereof; but subj ect to all the conditions, limita- 
tions and restrictions contained in the act of Congress, making 
the grant; and an act of Congress relating to pre-emptions on 
lands reserved for railroad purposes, approved March 27th, 
1854. 

This act of Congress, of 1854, provided that every gatus on 
public lands, withdrawn from market, in consequence of pro- 
posed railroads, and who settled them prior to such withdrawal, 
should be entitled to a pre-emption to the lands settled on and 
cultivated at the ordinary minimum, to be proved up and paid 
for, before the restoratión of the reserved lands to market. ' 10 
Stat. 269. 

It is qnite obvious that the right the state had. to the lands: 
gronted for the specific purpose of constructing. railroads, has 
by her legislation been vested in the companies which have 
been chartered and organized for the purpose of constructing 
the Cairo and Fulton railroad and branches thereof. And the 
only restrictions imposed are. those to be found in the above 
named acts of Congress: No others were inténded; for it was 
a prevalent idea, at the time the subject was before the last 
legislature, and doubtless, well founded, that, any other restric- 
tions or conditions than those imposed by Congress, might ren- 
der the grant unavailable, and defeat the design of the govern- 
ment in making it. | 

Regarding then the act of Congress of 1859, as in fact; apart 
of the act of 1856, and incorporated i in it, by express reference, 
I have to remark that it seems to me to'be a fair interpretation 
of the spirit and intent of the act of 1853, that the Cairo and 
Fulton railroad company, before any work is done, or progress 
made in constructing the road, is entitled to sell one hundred 
and ‘twenty sections “of the railroad land, included within a con-. 
tinuous length of twenty miles of the road, for the purpose of 
raising means to commence and carry it on, and the same right 
belongs to the Memphis and Fort Smith branches. The law 


weithar prescribed? Hor: indicates Where these .Jands shall be 
taken, further than that-it shall be on the line of. the road, and 


within a continous Jine of twenty miles, and ` moreover could. 


not be, asit would. seem’ at the junction of the Memphis and 


Fort Smith branches, because it is expressly. provided that these . 


branches shall be entitled to their. proportionate part of the 
land at the junction. "With these restrictions it was intended 


„to be left to the discretion of the companies; ‘and the starting . 


point would ordinarily be the place where thé work commences. 


It is clear enough, however, that the quantity could not be.. ` 


takeh in disjointed tracts, all along the line: of the road. 
The right of the company to ‘sell; lease, mortgage, or make 
any disposition it may see proper, of the- one hundred -and 


~ twenty sections, for the purpose ‘of being applied to the-con-. 


struction of the road, is unrestricted aid absolnte. As to those 
lands, each company has a perfect : fee ‘Simple: estate. And.in, 
like manner, when twenty continuous. ‘milés of road is com- 
pleted, another like quantity of land’ may be sold and disposed 


of for the same purpose, and also, without restriction, and so - 


.on from’ time to time, ‘uitil:the road is’ completed. Beyond 


that; howéver, Ido not think the company have the power of | 


selling and passing complete titles, nor am I aware it is claimed. 


The act of Congress expressly inhibits. the sale of. any of.the ` 
lands, except as above stated; and declares,.that if the - 


road ‘is not completed within ten years, (by 9th February, 1863,). 


no farther sales shall be made, and thé land unsold shall revert 
to the United States. 


Although the Cairo and Fult n, Memphis and Little Rock; 


a! d Fort Smith and-Little Rock railroad comipanies, respective» 


ly, are expressly ‘inhibited by thé act_of. Congress, from selling | 


any greater quantity of lands than those above alluded to, yet 
it must be held-that they are entitled to the posse. sion of all 
the lands granted or selected, or which may be selected and 
confirmed under that act tor railroad purposes, and may pro- 


tect them from waste, injury or damage; may use, control, or 
lease them for the benefit of the roads, and to aid in the con-. 


struction thereof. -In other words, I. consider the. legal title to 
be vested in the companies, respectively, for all practical pur- 


poses, liable to be divested only.on non-conipliance With the. 


conditions of the act, and restrained as 1o the right of selling in 


the manner indicated by the aet. And this i is the neeessary re- 


sult of the legislation of the state, in granting and coriveying 
these lands to those railroad companies respectively without 
any reservation, and: subject only to the conditions, limitations 
aud restrictions contained in the act of Congress. 

The estate thus vested maybe likened to one upon conditions 
subsequent whi h, although construed strictly, and not favored 


in law, are nevertheless valid: "Thus a devise of lands to a 
town for a school house, provided it be built within one hun- 
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dred rods of the place e the meeting house. stands, ` was 
held to be a válid condition subsequent; and on non-compliance 
with it, in a reasonable time, the vested estate would be for- 
feited.. . Hayden vs. Stoighton, 5. Pick; Rep. 528. : So: where 
land was given on- condition that.the public buildings of the. 
parish should be erected thereon, it was held to revert: to the 
_donor if the seat of justice of the parish was removed. under the 
sanctior of an act of (he legislature passed subsequent to the 
grant. Police Jury vs Reeves, 18 Martins La. Rep. 221. And 
so if à grant be made to A in fee, with a proviso, that if he did 
not pay twenty pounds by a certain day the estate should be. 
void, the non-payment would produce a forfeiture ofthe estate, 
and the grantor and his heirs would have a right of entry for 
breach of the condition, or might bring: ‘ejectment, cand thus re- 
sume the estate again: 1 Atk. 383: . - 

‘A conveyance on. condition that the grantee should keep asaw 
and grist mill on the land, ‘doing business is a.walid, condition, 
and a ‘failure - .of performance. amounts to .a forfeiture of the 
estate. " Lessee of Sperry vs Pond, 5: Ham. Qhio' Rep. . 389. . 

‘Such an estate is called a fee simple. conditional at the com- 
mon law, or a fee simple; subject to be.defeated upon.a condi- 

- tion subsequent, by the failure or noón-performance. of which, an 
estate already vested may be defeatéd.. Co: Litt. 201; 9 "Bl. 
Com. 154;18 Johns Rep. 184. ‘Subsequent conditions operate 
upon estates already created atid vested, and render.them liable 
to be defeated. 4 Kent. Com. ۰ EE Quee 
But it is to be observed-that:so long as the condition remains 
unbroken, the estate is in the same. situation as. if.no. such 
qualification had been annexed.to it; And according to the 
common-law the grantee is said to be seized; and may convey 
or demise the estate,or transmit the inheritance. to -his heirs, 
though the estate will continue defeasible , until the condition be 
performed; or destroyed, or released, or barred by.the .statute 
of limitation or by estoppel. 4 Kent, 125; 2 Bl. Com. 156; 2 Pres- 
ton on Titles, 185. — 

And it is to be noted, too, as a general 2 of law, that 
he who enters for a condition broken becomes seized of his first 
estate, and avoids, of course, all intermediate, charges and en- 
cunibrances. Perkins 840; 1 Shep. Louch. 121, 155; 4- Kent, 
126. : 
That rule, however, would be varied, in case the com mpany 
should fail to complete- the road within ten years from thé date 
of the act of Congress of 1853; because, by the express terms 
of that act, it is the unsold. land that is to, revert to the United 
States; and thus ‘affirming all sales of lands lawfully made.— 
But for this, according to ordinary principles, all sales would 
be avoided, and the United States, upon the reversion would 
become seized and possessed of all the lands originally granted, 
free and clear of all intervening charges and:encumbrances. 


* 


` the 9th of February; 1853, occupied, by residence.and cultiva- > > 


¢ 


` But the act of 1856, itis provided thàt every person, who, on 


tion thereon, any tract of land comprised , in the grant for rail- 
road purposes, may purchase’ not-exceeding one quarter section, 
to include: his residence aid .actual‘improvements, from the 
company; at two dollars and fifty cents per acre, upon comply- 
ing, with the following conditions:; 


1. The c.aimant must, in- three months after the lands are | 


selected and confirmed to the company, and the list or plot, 
filed in the recorder's office of the county where situate, file 
with.the.auditor his own affidavit. d the affidavits of two dis- 
interested free-holders of his county, describing the land claimed. 
by legal sub-divisions, proving the fact of such occupancy, resi- 
dence, and cultivation, on and before the 9th of February, 1853. 
And the company by giving reasonable notice to the claimant,- 
may appear jbefore the -auditor and controvert the. claim, and. 
the auditor may swear witnesses, hear proof, and allow or set 
aside a claim. And. the: ‘claimant shal, -after.three months, or 
as soon. as the éompany: shall be in a condition to make title, 
pay the consideration., for the land, and shall be entitled - to re- 
ceive from the company:a ‘deed for. the-same; reserving two. 
hundred feet in- width, through all tracts of land so conveyed, 
if required for the right of way of said road; but:in case- of fail- 
ure, to make proof or pay the consideration . ‘money—two. dol- 
lars and fifty cents, per acre—within the respective tinies speci- 
fied; the right to make the.purchase shall-ccase. .. 
„Now; although the-proof:of. pre-emption must be madê with- 
in the-time prescribed.by the law; on the-whole line ofthe, road, 
et the . generality of the. language of the second séction must 
be. restraitied so as. to confine present sales by the company to 
pre-emptors to:lands the company. may lawfully sell, and which 
have already. been. pointed. out; because “to allow. sales of. other 


railroad lands,:to pre-emptors of any class of persons, and the | 


passing of complete titles . by: deed; would be in- contravention 


of the act of. Congress. ^ . . - 
-And-the fourth section bears out this-construction, by requir: 


ing the pre-emption , claimant to make payment as soon as the. 


company. shall be in a-condition: to make title, and which evi- 
dently ra refers to. those landszwhere the title of the company is 


cemplete, and in regard. to which the company may lawfully ۱ 


pass full title by deed, to. pre-emptors or purchasers... 
Very. respectfully, your -ob’t serv’t, 
~ 2M D S H. HEMPSTEAD ۱ 
و رم‎ Solicitor General of Arkansas. 
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. EXECUTIVE OFFICE, -` 
Swamp LAND DEPARTMENT, 
Little Rock, Ark., Sept. 12, 1858. 


I Wave this day received from the authorities of the- Cairo 
and Fulton railroad company, à communíceation, in- which it is: 
stated that this company will. not contend for the title: tû those 
lands which have already been sold by the state; as swamp and over- 
flowed lands, but will forego entirely its claim to them. 

Under my published “Public Notice, pated 24th- July, 1858, - 
the lands alluded to; and the name of-thé purchaser’ òf- tách. 
particular tract, were designated. . ‘Fhe. Cairo ‘and ‘Fulton rail- 
road company having: abandoned all claim. to these lands; the“ 
contest respecting them is at an end, and those who piirchased them 
from the state as swamp and. overflowed- lands, ill--not: be annoyed 
and put to expense to defend-their rights to théirlands: 7 i 

If the Memphis and Little Rock railroad company: "would, in 
like manner, cease "to contend for lands 8old*by' the state; äs 
swamp and overflowed lands, the rights of individuals would 
be respected, and the railroad and swamp and overflowed land : 
° grants could be more speedily ‘adjusted, and titles perfected and 
quieted. Then settlements and improvements would be made 
with confidence along the line of the railroad; and the settlers 
would look upon this public work as one that would promote’ 
their interests instead of being régarded by them, as-@ disturber 
of their rights. ‘ 

The subjoined is a-copy of the communication from ` the 
authorities of the ee and Fulton railroad company. 

ELIAS N. CONWAY. 
[The reply to the above will be found on page 9.] l 
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PUBLIC NOTICE. ` 
-~ ` EXECUTIVE OFFICE, i 
. 0 Swame Laws. EPARTMENT,. l 
* Little Rock, Ark., Oct. 4, 1858. 

` In my. « Public Notice,” -dated 13th Sept., 1858, I announced 
that the Cairo and Fulton railroad company had ceased to con- 
tend for title to-lands which had been sold by the. state as swamp 
and overflowed lands. 

By the sübjoined copy of-a communication: re the Presi- 
dent, of the Memphis and Little Rock railroad company, it will 
be seen. that this company will no longer contest, the title to any 
lands which the state has already sold as swamp ‘and: overflowed 
lands; and that persons claiming pre-emptions to any of this 
company’s lands can prove the same at- any time previous to 

the first of De nest : 
ELIAS N. CONWAY. 


: ANTHONY House, Little: Rock; | Oct. 2, 1858. 

To! his Exeellenty, FR. N. Conway,” p 
; Governor. ef. Arkansas; MU 
 Sim—Ata nieeting held by the directors of the Meniphis : ard 


Little Rock railroad: company. ón ‘last Saturday, I was fully . 
authorized and empowered (if in my discretion I deemed it pro- 


هو 


p*t) to act.-upon a suggestion made by your éxcelleney in you. 


public: notice-of the 13th ult., and withdraw: from- contest’ all 
lands which have been sold: by.the. states- —^ - 

After due and mature consideration of the questio in at its 
bearing, 1 am. satisfied that the: course + «indicated. by you is: dic- 
tated-by. sound wisdom,and is but doing àn:act of justice to all 
those who have in good. faith-bought their.lands from the state. 
I, therefore, beg leave, to inform your excellency that the Mem- 
phis and Little Rock railroad company -will-no -longer contest 
the title to-any.lands which the state has already sold, and-1 
would also state. that-any persons. claiming pre-emptions-upon 
any of the railroad. company's lands can-prove the same at any 
time previous to the-1st.of December next. ^: -. " 


In this.connection I desire to state that-the road is progress- 


ing well, and swill, Fhàve no doubt, be completed to. the’ St. 
Francis;river by. the. first day of. December. A more extended . 
report of our operations will be furnished RES on “my 
return to Memphis. ^" .- 
. 0. 5  Very-respectfully, your ob't serv "t, 
uu JNO. ROBERTSON, Pres't 
e DIEM re a وه‎ E M. and L. R.R. R. Co. 
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FORT SMITH BRANCH OF. THE. ` 
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` CAIRO AND, FULTON R. R. COMPANY. 


۱ A AE 
OFFICE or THE متا‎ Rock & Fr. سک‎ BRANCH 
` OF THE Û. AND F. R. R. Company, 
| Van Buren, Oct 18, 1858. 


To his Pcie: N. Conway, . 
Governor of Arkansas: 


` Sis— The duty devolves on me, at this SiGe period, 
to submit a report of the present condition and prospects of the 
Little Rock and Fort Smith Branch of the Cairo and Fulton ` 
Railroad.- 

I believe the people living within te ‘région of every €on- 
templated railroad in the state, represent themselves, and-truly 
no doubt of laboring under very great disadvantages for the 
want of facilities for transportation, although they dre located 
near streams that are navigable all the: year round, and some 
others. nearly so. Yet the want of adequate. means to earry 
the products of the country to market are severely felt. ^ 

I need not represent how-much more those ‘inconveniences 
are félt by the citizens -who live-in the country through which 
passes the surveyed line of the Little: Rock and Fort: Smith 
Branch of the Cairo and Fulton railroad. Since the méeting 
of the legislature -the lands granted by act of Congress to aid 
in the construction of-said railroad-have been selected and con- 
firmed to the state, and under the provisions of the act of the 
last legislature, approved and confirmed lists of the lands with- 
in the six ànd fifteen mile limits of the-line of the road have 
been placed in the hands of the company. ` 

The confirmed lists of those lands within the six mile limits, 
show that 290,816 67-100 acres are selected, being the vacant 
and unappropriated lands in the alternate sections designated, 
by even numbers, for six sections in width on each side of the 
surveyed line of said road. 

_ The confirmed lists of lands outside the six and within the 


fificen mile diis amounts ^ to^ “959; 103° 51-100, bent [o 


quantity of-lands selected and confirmed 4 in the alternate sec- 
tions designated by odd ‘numbers, within fifteen. miles "of the 
line of the road; amounting in the aggregate to 550,520. 18-0 
acres, which’ have been selected and confirmed to aid i in the 


construction `of the said railroad, none'of which, as yet, have 


‘been encumbéreéd with mortgages of transfers.  , 

The. lists or plats of the lands selected and confirmed, tying 
within the limits of, each- county through’ which the line „of said 
road runs, required by the act of the last legislature į to be made 
‘out and filed with the clerk of the court of each county—are 
now. béing made out; ánd in a few weeks will be filed, as re- 
quired. . Due notice of. such filing: will be given to those ihter- 
ested. ` 

By an act of the last legislature it i 13 required ‘of. the com- 
pany to grade 25 miles, or build ten miles of said road by the 
25th day of November, 1858. To comply. with the provisions 
of the said act, as well as to prosecute the work generally, 
the company Kad to look for resources from among our own 
. citizens or to capitalists abroad. Scarcity of.means and the 
-want of experience in railroad building; placed she prospect of 
home resources within the period required out of the question. 


In the latter part of the last-year an. individual by the name of. 


„John J. Shoemaker, who represented himself as hailing from the 
""State of Pennsylvania, and.as being the agent of a company of 
capitalists, affer a very minute and thorough examination of 
every thing belonging to said road, made a proposition : fo the 
board of directors to do the grading: ‘of the 25 miles, or build 
and complete’ 10 miles ‘of the said -road, ‘within the time re- 
quired by-the act of the last legislature, and also complete the 
whole ‘road within thé time required by. the act of Congress 
granting: the lands-to aid in its construction. `. 

The enérgetic manner of. Mr. Shoemaker, and his apparent 
surroundings, inthe absence of. any thing more promising, in- 
duced the directory. to order an acceptance of his proposition, 
and to: enter into a contract with him stipulating that on his 
- grading of the 25 miles, or building and completing 10 miles of 
. said road, within the time required by the act of the last legis- 
lature, and.ori the completion and fully equipping of fifteen miles 
of the said road to convey to him one hundred and twenty sec- 
tions of the lands granted, lying contiguous thereto; and: on the 
completion of each ‘succeeding twenty miles, a like quantity. of 
lands, and so on to the completion of the whole road.. 

Mr. Shoemaker went to work with seemingly great zeal and 
earnestness, to fulfill his contract, and, in the midst of it, he left 
ostensibly forthe purpose of bringing on the necessary means 
to prosecute the work, and I believe, has scarcely been heard 
B since. Conséquently the. grading of the 95 miles nor the 
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building of the 10 miles will be done as required by the act of 
the last legislature. 

The company have-been extremely anxidus to prosecute the 
work, sô necessary to the prosperity of the section of country 
through which it passes, and although they have not been able 
yet to make bnt little progress, they have every reason for be- 
lieving that the time is not far distant, when the road, so neces- 
sary “a branch of our railroad system, that the obsticles we now 
have to deàl with will bé more éasily overcome. 

In view of the importance of the road, its present pond um 
and prospects, [ entertain no doubt but that the legislature in 
its wisdom, will not only-extend tlie time in which the grading 
twenty-five miles, or building 10 miles’ shall be done, but will 
foster “and. encourage the enterprise by such other acts and 
means as they may deem best calculated to aid and insure the 
early construction of the road. - 

. Ihave the honor to be 
Very respectfully your ob’t serv?t., 
i MOREAU ROSE, President. 


LETTER-FROM THE PRESIDENT OF THE MISSISSIPPI, 
OUACHITA AND RED RIVER. RAILROAD. 


CAMDEN, Orrice or THE M. O. & R. R. R. R., = 
October 15, 1858. 

Sm— Yours of the 4th inst. came to hand. Thave not the tinte 
now to make out a full report of the condition of the M. O. 
and R. R. R. R. Lam now on my way to thé eastern division of 
the road to fill a list of appointments. On my return I shall 
make out the annual report, and as soon as printed, will send 
you a copy. — z 

I will here state that. the ی‎ of the .road.is becoming 
more favorable; we have:thé span through the Mississippi bot-. 
tom ready for the iron, and have contracted for iron for that 
division of the road. We have upwards of two hundred thou- 
sand dollars of work done, and have about the same amount 
due from stockholders; will all be dué the 1st of December; one 
hundred and fifty thousand dollars, good debts; liabilities about 
forty thousand. We, like. other enterprises of a public, char- 
acter, have had a good many difficulties to contend with, but I 
hope ‘will overcome them all. 

_ Respectfully, yours, ete., 
JOHN DOCKERY, Prest- 
i M., O. and R. R. R. R. 

His aan, E. N. Conway, 

Little Rock, Arkansas. 


